May 16, 1994

MIlilani B. Trask, Esq.
G bson Foundati on
Bui | di ng #10, Suite 194
400 Hual ani Street

Hlo, Hawaii 96720

Ms. Donna M Bull ard

Vice Chair

Common Cause Hawai

1109 Bethel Street, Suite 419
Honol ul u, Hawaii 96813

Dear Ms. Trask and Ms. Bull ard:
Re: Resumés of Hawaiian Sovereignty Advisory
Commi ssi on Menbers

This is in response to Ms. Trask's Septenber 30, 1993
request to the Ofice of Information Practices ("OP") and M.
Bull ard' s October 28, 1993 request to the QP for an advisory
opi ni on concerni ng the above-referenced nmatter.

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"),
summari es of the backgrounds of Hawaiian Soverei gnty Advisory
Commi ssion (" Comm ssion") nmenbers maintai ned by the Comm ssion
must be made avail able for public inspection and copyi ng, upon
request.

BRI EF _ANSWER

Yes. Section 92F-12(a)(14), Hawaii Revised Statutes,
specifically makes public, any provision to the contrary
notw t hst andi ng, the "education and training background, [and]
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previ ous work experience . . . of present or former officers or
enpl oyees of [an] agency." After exam ning the definition of

"agency" provided in section 92F-3, Hawaii Revised Statutes, as
well as the duties and responsibilities of the Comm ssion set
forth in Act 359, Session Laws of Hawaii 1993, we are of the

opi nion that the Conm ssion constitutes an "agency" for purposes
of the Ul PA

Al t hough we realize the Conm ssion nenbers are not
necessarily governnent enpl oyees, based upon our research, we
bel i eve that Comm ssion nmenbers are "officers" of an agency for
pur poses of section 92F-12(a)(14), Hawaii Revi sed Stat utes.
Consequently, in our opinion, information concerning the
education and training background, and previous work experience
of Comm ssion nenbers, nust be publicly avail abl e under section
92F-12(a)(14), Hawaii Revised Stat utes.

In a previous O P advisory opinion, we concluded that the
previ ous work experience of nom nees to governnment boards and
conmmi ssions nust be made avail able for public inspection under
the UPA if such work experience is a requirenent for the
government position. See OP Op. Ltr. No. 91-8 (June 24, 1991).

However, in reaching this conclusion, the legal analysis in QP
Opinion Letter No. 91-8 focused on sections 92F-14(b)(5) and 92F-
13(1), Hawaii Revised Statutes. Thus, in that opinion letter,
the O P concluded that the nom nees had a significant privacy
interest in their previous work experience not required for the
position, and that this significant privacy interest outwei ghed
the public interest in disclosure. Because O P Opinion Letter
No. 91-8 was |imted to the disclosure of information concerning
nom nees for boards and comm ssions, the OP did not need to
exam ne the scope of the term "agency officers or enployees" in
section 92F-12(a)(14), Hawaii Revi sed Statutes.

The U PA's legislative history provides that if the record
or information requested falls within any of the categories
listed in section 92F-12(a), Hawaii Revised Statutes, the U PA' s
exceptions for personal privacy and for frustration of legitinate
governnment function do not apply. See S. Conf. Comm Rep. No.
235, 14th Leg., 1988 Reg. Sess., S.J. 689, 690 (1988); H Conf.
Comm Rep. No. 112-88, Haw. H. J. 817, 818 (1988). The

| egi slative history further provides that the "list nerely
addresses sone particul ar cases by unanbi guously requiring
di sclosure.” 1d. Because we believe that section 92F-12(a)(14),

Hawai i Revised Statutes, affirmatively requires the disclosure of
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education and training background information and the previous
wor k experi ence of Conm ssion nenbers as "agency officers," we
need not address the U PA s personal privacy exception.

Accordingly, we believe that the information listed in
section 92F-12(a)(14), Hawaii Revised Statutes, including al
educati on and training background informati on and previ ous work
experience, that is contained in the sumaries provided by the
Comm ssi on nmenbers shoul d be nade publicly avail able for copying
and i nspection. However, confidential personal information such
as a Conm ssion nenber's social security nunber, birth date, hone
address, and hone tel ephone nunber nust be segregated fromthe
summary before it is disclosed.

The Conmm ssion has infornmed the O P that although the
Comm ssi on has recei ved background sunmaries from nost of the
Comm ssi on nenbers, a few of the Conm ssion nenbers refuse to
provide their summaries. Under the U PA the Commssion is only
required to disclose the summari es that the Comm ssion nmaintains.

See Haw. Rev. Stat. §§ 92F-3 and 92F-11(a) (Supp. 1992); AP Op.
Ltr. No. 90-31 (Cct. 25, 1990). Thus, the U PA does not require
the Comm ssion to conpel Comm ssion nmenbers to submt their
summaries in order to respond to your requests for access to the
summari es.

FACTS

The Comm ssion was created by the Legislature during the
1993 Legislative Session to study self-determ nation and self-
governance for Hawaiians. Act 359, Session Laws of Hawaii 1993,
provi des that the Conm ssion shall advise the Legislature on:

(1) Conducting special elections related to this
Act ;

(2) Apportioning voting districts;

(3) Establishing the eligibility of convention
del egat es;

(4) Conducting educational activities for
Hawai i an voters, a voter registration drive,
and research activities in preparation for
t he conventi on;

(5) Establishing the size and conposition of the
convention del egation; and

(6) Establishing the dates for the speci al
el ections.
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Act 359, § 4(b), 1993 Haw. Sess. Laws 1011-1012 (1993).

In addition, section 4(c) of Act 359 requires the Conm ssion
to submt a report of its findings and recommendations to the
Legi slature "not | ess than twenty days prior to the conveni ng of

the regul ar session of 1994." Act 359, § 4(c), 1993 Haw. Sess.
Laws 1012 (1993).

The 20 nmenber Comm ssion is placed adm nistratively under
the Ofice of State Planning ("OSP'). Menbers of the Conm ssion
were selected as foll ows:

The comm ssion shall consist of nineteen nenbers
appoi nted by the governor w thout regard for
section 78-4, Hawaii Revised Statutes. At |east
twel ve of the nineteen nenbers shall be appointed
fromnom nations submtted by Hawaii an

organi zations. Anong the twelve, the governor
shal | appoi nt one nenber so designated from each
of the follow ng organi zations: the Ofice of
Hawai i an Affairs; Ka Lahui Hawai'i; the State
Counci | of Hawaiian Honestead Association; and the
Associ ation of Hawaiian Civic Cubs. The

comm ssion shall consist of at |east one nenber
fromeach of the islands, or island groups of:
Kauai or Niihau; Maui; Ml okai or Lanai; Oahu; and
Hawai i . Appointnments shall be nmade before August
1, 1993, and shall not be subject to confirmation
by the senate. Any appoi ntnent not made by that
date shall be filled by the comm ssion during its
first neeting which shall be held before August

15, 1993.

Act 359, § 4(a), 1993 Haw. Sess. Laws 1012 (1993).

Al t hough Act 359 provides for nineteen nenbers, the
Comm ssion actually consists of twenty nmenbers, with one nmenber
serving ex-officio representing native Hawaiian groups on the
mai nl and United States.

On August 4, 1993, Ms. Bullard contacted the Governor's
Ofice to request the resumés or biographies of the Conmi ssion
menbers. She was referred to the OSP, and was told by the OSP to
put her request in witing. In a letter dated August 4, 1993, to
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Nor ma Wong, Deputy Director of OSP, Larry Meacham Executive
Director of Common Cause Hawaii (" Conmon Cause"), requested
copies of the resunmés. Around this tine, Ms. Trask al so
requested the Conm ssion to provide her with copies of the

Comm ssi on nenbers' resunmés. Because the Conm ssion did not have
resunmés or biographies of the Comm ssion nenbers in its files, at
its public neeting on August 14, 1993, the Comm ssion requested
its nmenbers to prepare and submt summaries of their backgrounds.

After submtting their summaries to the Conm ssion, certain
Commi ssi on nmenbers expressed opposition to having their sunmaries
made public. The Comm ssion has informed the QP that thirteen
menbers have agreed to nmake their summaries public and that these
summari es have been provided to Conmmon Cause and Ms. Trask. Two
ot her nmenbers have submtted their summaries to the Comm ssion
but requested that they be w thheld pending an advi sory opinion
fromthe OP on the issue. The remaining five nenbers have not
submtted their sumaries to the Comm ssion. The OSP has
informed the O P that the summaries submtted by the Conm ssion
menbers vary in length and detail.

Ms. Trask, in her request to the OP for an advisory
opi nion, also asked the O P to determ ne whether records
di scussed at the Conm ssion's public neetings nust be nmade
avai l abl e for public inspection and copyi ng under the U PA.
Previously, M. Trask had requested copies of these records from
t he Conm ssion, but was denied.

In a tel ephone conversati on between the QP and the OSP, the
O P was infornmed that there was a m sunderstandi ng between M.
Trask and the Comm ssion, and that the Conm ssion considers al
records discussed at its public neetings to be a matter of public
record. The O P subsequently informed Ms. Trask, in a letter
dated Cctober 28, 1993, to contact the Comm ssion to obtain
copies of these records. Consequently, this advisory opinion
will not address the issue of whether records discussed at the
Commi ssion's public meetings are public under the U PA*

'n OP Opinion Letter No. 91-22 (Nov. 25, 1991), we found
that the disclosure, under the U PA, of intra-agency nenoranda
di scussed at public neetings nust be determ ned on a case by case
anal ysis. W noted that where such nenoranda are protected by
the deli berative process privilege, the agency nay choose to
di scl ose, and that the O P encourages disclosure under these
circunstances. W also noted that the deliberative process
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DI SCUSSI ON
COWM SSI ON CONSTI TUTES AN " AGENCY" UNDER THE Ul PA

Under the U PA, "[e]xcept as provided in section 92F-13,
each agency upon request by any person shall make gover nnment
records avail able for inspection and copying during regul ar

busi ness hours.”™ Haw. Rev. Stat. § 92F-11(b) (Supp. 1992). The
term "agency" is defined in section 92F-3, Hawaii Revi sed
Statutes, and includes:

[Alny unit of governnent in this State, any
county, or any conbination of counties,

departnent; institution; board; conm ssion;
district; council; bureau; office; governing
authority; other instrunentality of state or
county governnent; or corporation or other
establ i shment owned, operated, or managed by or on
behal f of this State or any county, but does not

i nclude the nonadm ni strative functions of the
courts of this State.

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added).

In OP Op. Ltr. No. 94-2 (March 21, 1994), we exam ned the
duties and responsibilities of the Review Comm ssion on the State
Wat er Code (" Review Comm ssion") and concluded that it perfornms a
governmental function by reviewng all matters relating to the
State's water code. The placenent of the Review Comm ssion
within the Legislative Reference Bureau for adm nistrative
pur poses was al so significant because we believed it evinced the
Legislature's intent that the Review Conm ssion function as a
governnment entity.

Simlarly, the Comm ssion in the present case was created to
advi se the Legislature on issues of self-determ nation and self-
governance for Hawaiians, and the Conm ssion was pl aced
admnistratively within the Ofice of State Planning. Based upon
these factors, and the definition of "agency" provided in section

privilege could be waived by the substantial discussion of the
contents of the nenoranda at a public neeting.
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92F-3, Hawaii Revised Statutes, we believe that the Conmni ssion
constitutes an "agency" for purposes of the U PA

1. THE COW SSI ON MEMBERS ARE AGENCY " OFFI CERS' UNDER THE Ul PA

In addition to the U PA' s general rule of disclosure noted
earlier, section 92F-12(a), Hawaii Revised Statutes, sets forth a
list of government records that agencies are required to nmake
avai l abl e for public inspection and duplication "[a]ny provision
to the contrary notwithstanding." The U PA s |egislative history
further provides that "[a]s to these records, the exceptions such
as for personal privacy and for frustration of legitimte
government purpose are inapplicable . . . . This list nerely
addresses sone particul ar cases by unanbi guously requiring
di sclosure.” S. Conf. Conm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., S.J. 689, 690 (1988); H. Conf. Comm Rep. No. 112-88, Haw.
H J. 817, 818 (1988).

Section 92F-12(a)(14), Hawaii Revised Statutes, specifically
makes public:

The nane, conpensation (but only the salary range
for enpl oyees covered by or included in chapters
76, 77, 297, or bargaining unit (8)), job title,
busi ness address, business tel ephone nunber, job
description, education and training background,
previ ous work experience, dates of first and I ast
enpl oynment, position nunber, type of appointnent,
service conputation date, occupational group or

cl ass code, bargaining unit code, enploying agency
name and code, departnent, division, branch,

of fice, section, unit, and island of enploynent,
of present or forner officers or enployees of the
agency;

Haw. Rev. Stat. §92F-12(a)(14) (Supp. 1992) (enphases added).

W realize that the nmenbers of the Comm ssion are not
consi dered agency "enpl oyees.” However, we nust determ ne
whet her the Comm ssion nenbers are agency "officers" for purposes
of section 92F-12(a)(14), Hawaii Revi sed Statutes.

Prelimnarily, we find it useful to exam ne the definitions
of "office" and "officer."” Black's Law D ctionary defines the
term"[o]ffice" as:
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A right, and correspondent duty, to exercise a

public trust. . . . An enploynent on behal f of
t he governnent in any station or public trust, not
merely transient, occasional or incidental. The

nmost frequent occasions to use the word arise with
reference to a duty and power conferred on an

i ndi vi dual by the governnment; . . . . A public
charge or enploynent, and he who perforns the
duties of the office is an officer.

Bl ack's Law Dictionary 976 (5th Edition 1979).

Bl ack's Law Dictionary further provides that an "[o]fficer"
is a "[p]erson holding office of trust, command or authority in
corporation, governnent, armed services, or other institution or
organi zation." 1d. at 977. A "[p]Jublic officer"” is "[o0]ne
occupying a public office created by law. One of [the] necessary
characteristics of "public officer' is that he perforns [a]
public function for public benefit and in so doing he be vested
w th exercise of some sovereign power of state." [|d. at 978.

I n an advi sory opinion concerning whet her unsal aried public
officers are entitled to the same fees and al |l owances as
W t nesses, the Attorney General of Hawaii found that "[e]xanples
of unsalaried public officers are nenbers of boards and
conmm ssions who are not conpensated on a salary basis by the
State or counties.” Haw Att'y Gen. Op. 73-1 at 4 (March 23,
1973). Later that same year, another Attorney CGeneral Opinion
was i ssued stating that nenbers of boards and conm ssions who
hol d over upon the expiration of their terns are de facto
officers. See Haw. Att'y Gen. Qp. 73-7 at 5 (July 2, 1973).°

’I'n an earlier opinion, the Hawaii Attorney General found
t hat nenbership on the Travel |ndustry Devel opnent Board does not
constitute holding a "public office" for purposes of section 8,
article I'll of the Constitution of the State of Hawaii, which
prohi bits a nmenber of the Legislature from hol ding any ot her
"public office.” Haw. Att'y Gen. Op. 69-12 at 3 (May 5, 1969).
However, we believe that the present situation can be
di stingui shed from Opi ni on No. 69-12 because we are determ ning
whet her the Conmmi ssion's nenbers are "officers"” of the Conm ssion
W thin section 92F-12(a)(14), Hawaii Revised Statutes, not
whet her the Comm ssion nenbers are holding "public office" under
section 8, article Ill of the State Constitution.
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Based upon the authorities cited above, we are of the
opi nion that the Conm ssion nenbers are "officers"” of an agency
for purposes of section 92F-12(a)(14), Hawaii Revi sed Statutes.

I11. CONFLI CTI NG U PA PROVI SI ONS

In a previous O P advisory opinion, the OP addressed
whet her background i nformati on about nom nees to State boards and
conmi ssi ons nust be nmade avail able for public inspection and
copyi ng under the UPA In OP Opinion Letter No. 91-8 (June 24,
1991), the O P found that the privacy interest of nom nees for
boards and comm ssions in their background information is
out wei ghed by the public interest in disclosure. Specifically,
the disclosure of this information "would reveal the conposition
conduct, and potential conflicts of interest of board and
conmi ssi on nenbers whom the Governor appoints with the Senate's
approval . QP Op. Ltr. No. 91-8 at 5.

Thus, the O P found that the disclosure of certain
i nformati on concerni ng nom nees to boards and comm ssi ons woul d
not constitute a clearly unwarranted invasion of personal
privacy, and that the follow ng information shoul d be made
avai |l abl e, under the U PA, for public inspection and copyi ng:
name, current occupation, business address, business tel ephone
nunber, educational background, and work experience required for
appoi ntnent to the board or comm ssion. However, the AP also
concl uded that the U PA s personal privacy exception protects
i nformati on about nom nees such as their honme address, hone
t el ephone nunber, birth date, and work experience which is
unrel ated and not required for appointnment to the board or
comm ssion. See OP Op. Ltr. No. 91-8 at 7.

We note that O P Opinion Letter No. 91-8 did not address or
exam ne section 92F-12(a)(14), Hawaii Revised Statutes, because
the individuals concerned were "nom nees" rather than agency
"enpl oyees" or "officers.” In determ ning whether information
concerning the previous work experience of the nomnee is
protected by the U PA s privacy exception, the OP exam ned
section 92F-14(b)(5), Hawaii Revised Statutes.® Concluding that

3Section 92F-14(b)(5), Hawaii Revised Statutes, states that
an individual has a significant privacy interest in
"[i]nformation relating to an individual's nongovernnent al
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nom nees have a significant privacy interest in nongovernnental
wor k experience that is not required for appointnent to the board
or conm ssion, and that this significant privacy interest

out wei ghs the public interest in disclosure, the QP found that
only information concerning work experience required for the
gover nment position should be discl osed.

Section 92F-12(a)(14), Hawaii Revised Statutes,
affirmatively requires the disclosure of the "previous work
experi ence" of agency officers and enpl oyees, any provision to
the contrary notw thstanding. |In contrast, section 92F-14(b)(5),
Hawai i Revised Statutes, provides that an individual has a
significant privacy interest in the "individual's nongovernnent al
enpl oynment history except as necessary to denonstrate conpliance
with requirenments for a particular government position." Thus,
there is a conflict between these two sections of the U PA

However, in determ ning which section is controlling, we
find it significant that the list of information required to be
di scl osed in section 92F-12(a), Hawaii Revised Statutes, is
di scl osable "as a matter of public policy" and that the |ist
"addresses sone particul ar cases by unanbi guously requiring
disclosure.” See S. Conf. Comm Rep. No. 235, 14th Leg., 1988
Reg. Sess., Haw. S.J. 689, 690 (1988); H Conf. Comm Rep. No.
112-88, Haw. H.J. 817, 818 (1988). Further, the legislative
hi story of this provision states that "[a]s to these records, the
exceptions such as for personal privacy and for frustration of
l egiti mate governnment purpose are inapplicable.” 1d.

The list of public records in section 92F12(a), Hawaili
Revi sed Statutes, was added by the Legislature based upon the
recommendati ons of the Report of the Governor's Commttee on
Public Records and Privacy (1987). 1In contrast, the Iist of
information in which individuals have a significant privacy
interest contained in section 92F-14(b), Hawaii Revi sed Stat utes,
was taken directly fromsection 3-102(b) of the Uniform
I nformation Practices Code drafted by the National Conference of
Conmi ssioners on Uniform State Laws in 1980 ("Mdel Code").*

enpl oynment history except as necessary to denonstrate conpliance
with requirenments for a particular government position.”

“Section 3-102(b) of the Mddel Code, |ike section 92F-14(b),
Hawai i Revi sed Statutes, provides "exanples of information in
whi ch the individual has a significant privacy interest."
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Thus, in our opinion, the Legislature specifically intended that
information concerning all of the previous work experience of
agency officers and enpl oyees is public under section 92F-
12(a)(14), Hawaii Revised Statutes, and not just information
concerning previous work experience that is required for the
gover nment position.

Qur conclusion is al so supported by the general rule of
statutory construction that where a plainly irreconcil able
conflict exists between a | aw of general application and a | aw of
specific application, the specific authority will generally
prevail. State v. Wallace, 71 Haw. 541 (1990). See 2B N
Singer, Sutherland Statutory Construction § 51.05 at 174

(Sands 5th ed. rev. 1992); see also OP Op. Ltr. No. 93-7 at 6-7
(July 27, 1993); OP Op. Ltr. No. 92-10 at 12 (Aug. 1, 1992).

Mor eover, in previous O P advisory opinions, we have
observed that "like the federal Freedomof Information Act, 5

US C § 552 (1988), and the open records | aws of other states,
the U PA s affirmative disclosure provisions should be liberally
construed, its exceptions narrowy construed, and all doubts
resol ved in favor of disclosure.” See OP Op. Ltr. No. 93-10 at
2 (Sept. 2, 1993); OP Op. Ltr. No. 93-5 (June 7, 1993); and QP
Op. Ltr. No. 92-27 (Dec. 30, 1992).

G ven the foregoing, we conclude that nenbers of the
Comm ssion are agency "officers" for purposes of section 92F-
12(a)(14), Hawaii Revised Statutes and, therefore, the
i nformati on about the Comm ssion nmenbers that is listed in
section 92F-12(a)(14), Hawaii Revised Statutes, nust be made
public upon request. Because the legislative history of the U PA
instructs that the U PA s exception for personal privacy does not
apply to determ ne the disclosure of the information listed in
section 92F-12(a), Hawaii Revised Statutes, the fact that an
i ndi vidual has a significant privacy interest in nongovernnental
enpl oynment history "except as necessary to denonstrate conpliance
with requirenments for a particular government position," see
section 92F-14(b)(5), Hawaii Revised Statutes, is not
controlling, based upon these facts.

Included in this list is "information relating to an individual's

non- governnental enpl oynent history." Model Code § 3-102(b)(5)
(1980).
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Accordingly, all of the information listed in section 92F-
12(a)(14), Hawaii Revised Statutes, that is included in the
Comm ssi on menbers' summaries should be nade avail able for public
i nspection and copying. However, confidential personal
i nformati on about the Comm ssion nenbers which may be contai ned
in the summari es such as hone addresses, hone tel ephone nunbers,
birth dates, and social security nunbers should be segregated
fromthe sunmary before public disclosure.”

Finally, the U PA only requires agencies to provide access
to existing records naintained by the agency. See OP Op. Ltr.
No. 93-16 (COct. 1, 1993). Sone of the Comm ssion nenbers refused
to provide their summaries to the Comm ssion. |In responding to
your requests for access to the summaries, the Comm ssion nust
permt you to inspect and copy the summaries currently maintained
by the Conm ssion, and the Conm ssion is not required under the
U PA to conpel the other Comm ssioners to provide their sunmmaries
for your inspection and copying.®

CONCLUSI ON

I nformation contained in the sumari es prepared by the
Comm ssi on nmenbers concerning their education and training
background, previous work experience, present enployer, and
busi ness address nust be made avail able for public inspection and
copyi ng under section 92F-12(a)(14), Hawaii Revised Statutes.
However, information such as a Conm ssioner nenber's hone

°See O P Op. Ltr. No. 92-18 (Sept. 16, 1992) (pesticide
applicator certification applicants' honme addresses and hone
t el ephone nunbers are confidential under the UPA); OP Op. Ltr.
No. 92-20 (COct. 13, 1992) (birth dates and social security
nunbers of apprentices are confidential); OP Op. Ltr. No. 90-7
(Feb. 9, 1990) (birth dates and social security nunbers of
teachers nust be wi thheld under the U PA's personal privacy
exception).

*The U PA only applies to governnent records, which termis
defined as "information mai ntai ned by an agency in witten
auditory, visual, electronic, or other physical form" Haw. Rev.
Stat. § 92F-3 (Supp. 1992) (enphasis added). Agencies do not
have a duty under the U PA to create records in order to respond
to a request. See OP Op. Ltr. No. 90-31 (Cct. 25, 1990) and QP
Op. Ltr. No. 93-16 (Cct. 1, 1993).
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address, hone tel ephone nunber, birth date, and social security
nunmber nust be segregated fromthe sunmmary before disclosure to
avoid a "clearly unwarranted invasion of personal privacy" under
section 92F-13(1), Hawaii Revised Statutes. Further, the

Commi ssion is only required to provide access to sumari es
currently maintained by the Comm ssion, and is not required,
under the U PA, to conpel Comm ssion nenbers to provide summaries
in order to respond to your request.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc

C: Ms. Tara Lul ani MKenzie
Hawai i an Soverei gnty Advi sory Conmi ssion
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